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DIGEST

1, Department of the Air Force correctly ‘determined that
l.andolph= Sheppard Act, which affords a priority to blind
licensees for contracts to operate caf@terias, was applica-
ble to a requirement for full food service at an Air Force
base sinca the requirement is for providing meals at base
dining halls operated essentially as cafeterias and there-
fore is within the scope of cafeteria contracts contemplated
by statute, notwithstanding that services incidental to
cafeteria food services also are required,

. “ o
2. Where Department of Education, charged with issuing and
enforcing regulations under Randolph-Sheppard Act, and
Department of Defense, having issued its own regulations to
implement the Act, each interpreted the statute and its own
regulations as applying to a procurement for full food
services, those interpretations are entitled to deference
unless found to be unreasonable,

3. Cancellation of a solicitation and withdrawal of a
section 8(a) set-aside for purpose of conducting an unre-
stricted procurement pursuant to the Randolph-Sheppard Act
was unobijectionable sirce doing so did not viclate regula-
tions and there is no showing that withdrawal was made in
bad faith.



DECISION

The Department of the Air force and Triple P Services, Inc.
request reconsideration of our decision, !

P _Servs., Inc., B-250465.2 et al,, Jan. 7, 1993, 93-1 CPD

4 24 ("KCA"), in which we dismissed protests of the

Air Force’s cancellation of request for proposals (RFP)

No, F22600-92-R-0049, issued to provide food services at
Keesler Air Force Base in Mississippi, The parties request
that we consider the protest issues on the merits.,

We grant the request and deny the protests.

In November 1991, the Small Business Administration (SBA)
accepted for the 8(a) program the Air Force’s full food
service requirement, encompassing five dinin? halll and
other faCllltlES, at Keesler Air Force Base,} -

July 1992, the Air Force issued RFP No. F22600- 92—R—0049,
which restricted competition. for the requirement to 8(a)
program participants. Although several 8(a)-eligible firms,
including KCA and Triple P, submitted proposals by the
August 10 closing date, the RFP was canceled on

September 11, for the stated purpose of reissuing the
solicitation on an unrestricted basis to comply with the
Randolph-Sheppard Act, 20 U.S.C. § 107 (1988), Along with
its implementing regulations, the Act astablishes a priority
for awarding certain contracts to blind persons.? In pro-
testing the cancellation to our Office, KCA and Triple P
argued that the Air Force was precluded from withdrawing the
requirement from the 8(a) program once proposals had been
submitt.ed, and that the Act did not apply to this procure-
ment. According to the protesters, since the statute and

'Under SBA’s section B8(a) program, SBA provides special
assistance to small business concerns owned by socially and
economically disadvantaged individuals., See Small Business
Act, 15 U.S.C, § 637(a) (1988 and Supp. III 1991). SBA
assists such concerns by entering into contracts with feder-
al agencies and then subcontracting the requirements to 8(a)
program participants.

!SBA' had advised the Air Force that the Mississippi state
agency for the blind, which (as explained below) the Act
required be invited to compete, was not a for-profit entity,
and therefore was not eligible under SBA regulations to
participate in the 8(a) program or any other small business
set-agide; it could only participate in an unrestricted
procurement .,
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implementing regulations of the Department of Education
(OOE), 34 C.F.R, Part 395 (1992), apply only to cafeteria
oparations, not food services at military dining halls such
as the services required here, the Act did not provide a
proper basis for the cancellation,

We.dismissed the protests because the Small Business "Act,
15°U,5.C, § 637(a) (1988 and Supp, III 1991), and SBA's
implementing regulations, 13 C,F,R, § 124,320(b) (1992),
provide a procedure for resolvmng disputes over the copn-
tracting agency’s decision not to make a particular acquisi-
tion available for award under the 8 (a) program,fspecifical—
ly, 'the SBA Administrator may appeal the decision to the
head¥of the contracting agency. Jd.; gSee alsg Federal
Acquisition Ragulation § 19,810, SBA had invoked this
procedure by fiiling such an appeal that raised the same
issues as the protests, SBA now has withdrawn the appeal
and the parties, as well as SBA, have asked our Office to
consider the issues raised in the original protests to
provide guidance as to the applicability of the Randolph-
Sheppard Act under the facts involved here, In viaw of
these requests, we will consider the protests,

BACKGROUND

The‘Randolph Sheppard Act, as amended in 1974, ‘has the
stateéd purpose of "providing 'blind persons with remunerative
employment, enlarging the economic opportunities of the
blind, and stimulatihg the blind“to greater efforts in
striving to make themselves selfnsupporting.m_ 20”0 s.C.

§ 107(a). The Act directs the Secretary of Education to
designate ‘state agencies responSible for training .and
licensing ‘blind persons, and provides that "in -authorizing
the ‘operation of vending facilities on - Federal ‘property,
priority shall be given to blind~- persons licensed by.a State
agency. 20 U,S.C, §:;107(b).,  The Act defines "vending
facility" to mean "automatic vending machines, cafeterias,
snack bars, cart 3erv10es, shelters, counters, and such
other appropriate auxiliary equipment as the Secretary may
by regulation préscribe as being necessary," 20 .U.8.C,

§ 107e(7). For vending facilities, the Act directs state
licensing agencies to consult with federal agencies fdr the
purpose of placing such facilities in federal buildings.

20 U,S5.C., § 107a(c}. For cafeterias, the Act directs DOE to
issue regulations establishing a priority for the operation
of cafeterias by blind licensees when DOE determines "that
such operation can be provided at a reasonable cost with
food of a high quality comparable to that currently provided
to employees, whether by contract or otherwise,* 20 U,5.C.
§ 107d-3 (e).
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The cafeteria regulations issued by DOE define a cafeteria
as:

"[A) food dispensing facility capable of providing
a broad variety of prepared foods and beverages
(including hot meals) primarily through the use of
a serving line where the customer serves or
selects for himself from displayed selections, A
cafeteria may be fully automatic or some limited
waiter or waitress service may be provided within
a cafeteria and table or booth seating facilities
are always provided.," 34 C,F.R, § 395.1(d).

The regulations provide that a priority is to be afforded
blind licensees when DOE determines, after consulting with
the federal agency, that such operation can be provided at a
"reasonable cost, with food of a high gquality cocmparable to
that currently provided employees, whether by contract or
otherwise," 34 C.,F.R, § 395.,33(a), and prescribe the
procedure to be used:

"in order to establish the ability of blind ven-
dors to operate a cafeteria . ., , at comparable
cost and of comparable high quality ., . . the

+ .+ State licensing agency shall be invited to
respond to solicitations for offers when a
cafeteria contract is contemplated . . . . Such
solicitations . . . shall establish criteria under
which all responces will be judged. Such c¢riteria
may ineclude sanitation practices, personnel,
staffing, menu pricing and portion sizes, menu
variety, budget and accounting practices."

34 C,F.R. § 395, 33(b).

If the state. licensing agency [ proposal is judgedfby the
federal‘agency to be, "within a competitive range, and has
been’ ranked among ‘those proposals which have a reascnable
chance "of being . selected for final award," the federal
agency ‘is to :donsult with DOE. 34 C.F.R. §.395, 33(b) The
preamble to DOE's régulations states that the contract "is
expectad to‘be awarded to the state licensing agency" fol-
lowing this ‘¢énsultation. Preamble to Final Rule, Randolph-
Sheppard regulations, 42 Fed. Reg, 15803, 15809 (1977). 1If,
on the other hand, the proposal is judged not to be within
the competitive range, the agency can award the contract to
the most highly evaluated offerer. Accordingly, the term
"sriority" does not suggest an absolute right to receive a
government contract, without regard to the contract criteria
or the merits of the other bidders.
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= v i v, W 602 F,Supp,
(D,D,C, 1985), Jdydgment vacated on other qrounds,
- v W , 195 F,2d 90
(b.C, Cir, 1986),

ARGUMENTS

The central issue is whether the cafeteria regulations
cutlined above are applicable to the Keesler procurement,
such that the Air Force properly withdrew the section 8({a)
set-aside in order to proceed under the Randolph-Sheppard
Act. The original protesters, as well as SBA (hereinafter,
referred to as "the protesters"),! assert several reasons
why the Act does not apply and contend that withdrawal of
the set-aside was improper,

The protesters acknowledge that certain aspects of the
Keesler requirement are sncompaased by the regulatory defi-
nition,;but beligve that the scale and scope of the contract
are beyend the intent of the Act. They note that, while the
contractor is required to provide a broad variety of pre-
pared foods and beverages (including hot meals) primarily
through the use of a line where the customer -serves himself
from ‘displayed selections, the cdntract goes. further.,tmht
requirement is for full food service management and epera—
tionhof five dining holls, a central processing’ kitchen, a
flight kitchen, and a certral bakery. It also covers menu
planhing, requieition of -:food, fuod preparation and . service,
cashier services, sanitation, housekeepinq, grounds mainte-
nance around the dining Halls, and food service -equipment
maintenance. The contractor also must prepare shart-order
breakfast and fast-food items as needed for the serving
line; provide meals durifig operational exercises; prepare
boxed meals for ground support; provide a carkry-out service;
and supply flight meals and snacks. Given the extent of the
contract and its inclusion of services not directly covered
by the definition or related to dispensing food at the
dining halls (such as preparing meals for operational exer-
cises and performing grounds maintenance around the dining
halls), the protesters maintain that the contract cannot be
said to be for cafeteria services within the meaning of the
Act and regulations.

The protesters alsc argue that the services here are not
encompassed by the definition of cafeteria because the
regquirement under the regulations that the state agency
provide the services at a "comparable cost," 34 C.F.R.

& 395.33(b), implies that the regulations were intended to
apply only where the contractor will have discretion with

jconsidering its interest in this matter, we asked SBA to
present its views on the protest issues.
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regard to the .cost of food and the setting of prices, Under
the Keesler RFP, the contractor will have no such discvye-
tion; the dining halls will be restricted primarily to
enlisted milityry personnel who receive meals on a subsis-
tence~in-kind (SIK), noncash basis, and the contractor will
derive its operating costs and income directly from appro-
priated funds, based on the amount of services provided,

The protesters believe the Act covers only what they main-
tain is the more typical contractor, which sells food to
customers for cash, 1s solely responsible for the facility,
derives its income from nonappropriated funds (sales to
cust,omers), and merely receives from the agency a license to
do business on the federal property,

Finally, even if the procurement were within the scope of
DOE’s definition of "cafeteria," the protesters argue, it is
excluded from the operation of the Act by Department of
Defense (DOD) Directive 112%5,3 (1978), which provides guid-
ance concerning the applicability of the Act to Alr Force
and other military dining halls, That guidance, according
to the protesters, excludes from the definition of vending
facilities open messes and military clubs which engage
primarily in full table-service operations. According to
the protesters, because the Keesler requirement includes
five "open mess" facilities, the DOD directive removes it
from the Randolph-Sheppard program.

ANALYSIS
Inclusion of Additional Services

The protesters’ arguments are premised on their interpreta-
tion of the Act as applying only to a.smaller scale opera-
tion with a more limited scope than the effort here, How~
ever, we -find no basis for limiting the Act in this manner.
The elements and characteristics that are central to the
Keesler food services requirement clearly are covered by the
definition of a cafeteria. .In this regard, it is undisputed
that the principal requirement of the contract is to provide
food service at five dining halls which, the agency reports,
dispense food cafeteria style. As such, these facilities
are covered by the requlatory definition of "& food dispens-
ing facility capable of providing a broad variety of pre-
pared foods and beverages (including hot meals) primarily
through vhe use of a serving line where the customer serves
or selects for himself from displayed selections.”

34 C.F.R. § 395.1(d).

While there are many tasks and responsibilities under the
contract that are not mentioned in the regulatory definition
of cafeteria, it is apparent that, for the most part, they
are directly related to providing cafeteria services, For
example, while housekeeping and grounds maintenance (around
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the dining facilities) services are not food-dispensing
tasks par se, to the extent that such services are necessary
to assure a clean epvironment for preparing and serving
food, they clearly are related to operating a cafeteria
facility, We see no reason why a coptract containing ser-
vices related to cafeteria operation would be excluded from
the Act, Certainly, the mers fact that i{he regulatory
definition is silent as to these related services would not
by itself warrant adopting the protesters’ strained view,
since there are numerous specific tasks related to food
dispensing that alsc are omitted but which logically would
have to be covered {e.q., food preparation). The definition
focuses on the cafeteria as a type of vending facility, and
sets forth a few salient characteristics of such a facility,
such as the presence of a serving line, A contract for
operating such a facility, on the other hand, necessarily
focuses on services--such as preparing tood--not on the
features of the facility itself. Such services, therefore,
would not be expected to be mentioned in the definition.!

The fact that the requirement entails a large-scale cafete-
ria operation rather than operation of a single cafeteria
alsc does not remove it from the definition; there is noth-
ing in the definition (or in the Act itself) that excludes
such large-scale operations from the Act., While a larger
cafeteria-based food service operation logically would
require a larger, perhaps more comprehensive, effort in
several areas--g.qg., operating a central processing kitchen
and pastry kitchen to prepare food to be dispensed in the
cafeterias, instead of a single kitchen in a single cafe-
teria--the fundamental nature of the functions being per-
formed does not change; these functions remain directly
related to the providing of cafeteria services, and as such
are covered by the Act,

Reascnable Cost

Similarly, we find no support for the protesters’ argument
that a cafeteria operator must establish its own prices

and receive payment in cash in order for a "reasonable cost"
to be established under the Act. For cafeterias, as out-
lined above, the regulations prescribe a specific mechanism
for making such a reasonable cost determination--namely, to

iThe contract does encompass a few requirements that do not
appear to pe related to providing purely cafeteria-type
services, for example, preparation of flight meals, short-
order breakfasts, fast-food items and boxed meals. However,
these are relatively minor compared to the effort as a whole
and, we think, do not change the character of the contract
from one primarily for cafeteria services.
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invite the state licensing agency to respond to solicita-
tions for offers which are to "include criteria under which
all responses will be judged," 34 C,F.,R, § 3985,33(b),
Under this procedure, the reasonableness of the cost (as
well as the requisite level of quality) of a cafeteria
oparation is to be determined in the evaluation of propos-
als--not through the examwination of cash prines, The
protesters’ analysis of the "typical" vending facility,
therefore, clearly is not accurate with respect to the
cafeteria regulations which do not define or discuss a
"cafeteria” in terms of whether or not (or how) food is
purchased,

DOD Directive

Contrary to the protesters’ assertion, there is nothing in

DOD’s directive-~-or in the agency’s published regulations--
that would exclude the procurement from the Act’s coverage,.
DOD’s regulations add the following sentence to DOE's defi-
nition:

"DOD Component food dispensing facilities which
conduct cafeterja-type cperations during part of
their normal operating day and full table-service
operations during the remainder of their normal
operating day are not "cafeterias" if they engage
primarily in full table-service operations."

32 C.F.R., § 260,6,

Like the DOD directive cited by the protesters, this provi-
sion excludes from 'the definition of a cafeteria food opera-
tions which engage primarily in full table-service opera-
tions. The agency reports, and the protesters do not dig~
pute, that the Keesler requirement is for cafeteria-style
service, net table service. Accordingly, there is no basis
for concluding that DOD!’s regulations remove this procure-
ment from the scope of the act,

Legislative History

While the legislative history of the Act does“not specifi-
cally address Congress’ intent as to which ‘cafeteria opera-
tions ‘were meant to be covered, we think the history tends
to support the view .that the Act is not limited to ..
procurements including only those elements mentioned 'in the
definition or, more generally, to smaller-scale operations
than the Keesler requirement, There is nothing in the plain
language of the statute that would limit the applicability
of the Act in this manner. See DWS, Inc., 66 Comp. Gen, 155
(1986), 86=2 CPD 9 681 (in determining proper interpreta-
tion, General Accounting Office focuses on "plain meaning").
Further, the fundamental purpose of the 1974 amendments to
the Act was to broaden the scope of the facilities covered,
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in the belief that blind vendors were capable of managing
facilities that were more complex than previously imagined,
Congress noted that:

"[?T)he term ‘vending stapd’ found throughout the
law is changed to ‘vending facility.’ The concept
of a stand no longer meshes with the demonstrated
capability of blind vendors to operate more exten-
sive and sophisticated businesses. Thus the term
vending facility includes snack bars, carts, vend-
ing machines, and cafeterias, as well as the
stereotypical kiosk type stard." S. Rep, No, 937,
93d Cong., 2d Sess,, at 25 (1974),

The establishment of cafeterias and snack bars at military
bases was seen as particularly important; Tongress praised a
Marine Corps base where:

"no fewer than five blind operated cafeterias and
snack bars have been established in just the last
nine months. With such support for, and sympathy
toward, the program throughout the Federal Govern-
ment, there would be no need for the additional
authority provided to the Secretary of HEW in this
bill."* S. Rep., gupra, at 17.

Congress hoped that -DOD would use this base as "a model
for all Defense installations." §S. Rep., Suypra, at'17.
It was in this context of broadening the scope of covered
facilities that Congress introduced new provisiona for
"contracts for the ope.ation of cafeterias." Given''that
background, we find no basis for concluding with the pro-
testers that the term cafeteria is to be defined narrowly.
See U.5, Defense Svs,, InNc., B-246719,:Mar, 18, 1992, 92-1
CPD 9 291 (no basis in language of statute or legislative
history to intarpret statutory provision. .in manner urch by
protester);. al Servs. Admin.-~--Auth

arn Facilities, 70 Comp. Gen., 210 (1991)
(where legislation did "not directly and specifically ad+
dress what Congress meant" by the use of a particular term,
meaning determined from context in which legislation was
passed and prlmary statutory purpose, as disclosed in legis-
lative history).

Ssutsequently, in litigation, blind vendors and others who
had helped shape the amendments through their hearing testi-
mony--including the legislation’s sponsor, Sen. Randolph,
who was denied standing--argued that fast-food facilities
should be considered cafeterias under the Act and thus be
subject to the strict priority provisions of 34 C.F.R,

§ 395,33, See cases cited supra p. 4.

9 B-250465.6 gt al.



h‘ ¥ Ton

DOE Regulations

ROE’s regulations contain no language limiting appllcability
«f the Act as the protesters urge, and the agency'’s inter-
pretatiuvn of its regulatxons is expansive rather than nar-
row., DOE 14pla1ns that ics definition of cafeteriz merely
sets forth the miniwmum features a cafeteria must possess;
the definition is npot meant to exclude a faclility possessing
features in addition to those listed. The Keesler solicita-
tion, the agency concludes, contains the critical elements
of the definition, since it entails the dispensiny of a wide
variety of prepared hot and cold food and beverages through
a serving line, and the consumption of the food on the
premises, According to DOE, the regulation doas not centain
any limitation on the size or scope of a cafeteria opera-
tion, nor does it preclude the additional requiremants that
will be imposed on the contractor in this case, such az the
preparation of some food on a short~order basis; preparation
of food for consumption away from the dining halls; or
performance of grounds maintenance around dining facilities,
Finally, based on its experience as the oversaer of the
Randolph-Sheppard program, DOE explains that "state licens-
ing agencies have sought increasingly sophisticated cafe~-
terias for operation by blind vendors. Although no atate
licensing agency to our knowledge is operating military masa
halls, some Randolph~-Sheppard cafeteria operations have
included short~order food preparation, carry-out deliveries,
and catering."

DCOE’ s, assessment is entitled to deference. It is fundamen-
tal that daference should be accorded the agency charged
with- promulgautng and enforcing regulations under a statute,
and that "the svope of the statute and the regulaticns
promulgated thereunder should, in the first instance, be one
for the agency charged with its administration." Randeiph-
v, Wejnberqer, 795 F.2d at 1l1i1l.
Thus, in reijecting a challenge to DOE’s cafeteria requla-
tions, the court in Randolph-Sheppard Vendors of Am. v,
Harris, 628 F.2d 1364, 1367-68 (D.C, Cir. 1980), concluded:

"We may not change or declare illegal a

rational scheme prescribed by the expert agency
specifically commissioned to devise it, 1Instead,
we defer to the [agencys’] interpretations of the
Amendments."

See alse DWS, Inc., supra; Departmepnt of Health § Humap
Sarvs,, 71 Comp. Gen. 310 (1992).
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DOD's :oqulatxona are intended to implement the Randolph~
Sheppard Act in the same manner as DOE'S regulatlons, The
cafetsria definition, as discussed above, is identical to
DOE’s wirh the addition of an exclusiopary sentence concern-
ing full | .Jle-service which is not appllcable to this
pracurement, The DOD definition, however, is more notable
tor what it does not add to DOE’'s, It does pot, for exam-
ple;, exclude military dining halls from the definition of
cafeteria--suggesting that such facilities are included,

DOD has interpreted the regulations in that manner:

"The position , , , that the Randelph—-Sheppard Act
does not apply to the acquisition of contractual
food services at milicary dining facilities is not
supportable in light of the statute , . . and

+ . . regulations [and]) is largely bused on a
narrow definition of "cafeteria" in Webster’s
dictionary. Clearly, the definition of cafeteria
as contained in the Randolph-Shippard Act is much
broader and more inclusive than that found in the
dictionary, . . . With the expansive definition
of cafeteria in the regqulaticns, the dining hall
food service contracts are most definitily cafete-
ria contracts. . . . Therefore, whznever military
dining hall food service will be provided by con-
tract, the applicable state licensing agency
should be solicited. . , "’

Similarly, DQOD recently explained to Congress that:

"After considerable review and discussions wilh
DOE, I have corncluded, on balance, the provisions
of the Randolph-Sheppard Act .pertaining to cafete-
rias are applicable to the Keesler Air Force Base
diiing facilities solicitation, . . , Since
Keesler Air Force Base intends to contrac¢t for
food service management, the cafeteria pricorities
in the Randolph~Sheppard act are triggered, More-
over, DOE’s implemenzing regulations are very

‘In the Preamble to the agency’s final regqulations, 43 Pud.
Reg. 25337 (1978), DOD explained that it was removing the
misconception apparently held by certain commenters thac the
proposed rule was intended to imu.lement the 1974 amendments
in a manner different from that prescribed by DOE,

"Memorandum from Director, Personnel Supnort Policy and
Services, to Associate Depury Assistant Secretary of the
Air Force (Contracting), August 1, 1942,
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expanoive rather than restrictive on this
point."*

We conclude that the legislative history, DOE regulations,
and DOD regulations all support the view that the Keesler
requirement is encompassed by the Act and implementing
regulations,

OTHER ISSUES J

As noted above, the protesters argue that;the Air; Force

was. precluded from withdrawing the* requirement from the

§(a) program’ once proposals hadnbeen ‘submitteéd. ™ They”assert
that the agency’s actions! wereﬁunreasonableg§gnd thatuapply-
ing (incorrectly) the Randolph—Sheppard Actfto= rocurements
such as this was and will. continue to be. prejudicial to
small businesses, since food. service contracts are- an impor-
tant part of the 8(a) and other smallgbusinéss. set-aside
programs. ..Theredis no basis.for findlng® thatﬁcancellation
was improper, since "no firm:* has'a right to’ havo the govern-
ment satisfy a specific procurement need through tho section
8(a) program ‘or award a contract through the program to that
firm." Sam Gonzales, Inc,--Recon;,:- B-225542.2,- Mar. 18,
1987, 87~1 CPD 9 306, The Small Business Act’ ooelrnot
require that any particular contract be awarded ‘under sec-
tion 8(a}; rather, that decision is solely within the dis-
cretion of the procurement officers of the government.
Arcata Assocs., Inc,, B-195449,. Sept. 27, 1979, 79-2 CPD

9 228. Accordingly, absent a showing of fraud or bad faith
or a failure to comply with regulations, we generally will
not review agency decisions to award or not to award &
contract through the section 8(a) program; this includes
decisions to withdraw a procurement from the program. See
Eznie Green Indus., Inc., B-224347, Aug. 11, 1986, 86-2 CPD
9178

In this case, although the protesters characterize the

Air Force’s actions as unreasonable, they do not allege
fraud or bad faith; nor does the record suggest that either
is present. The only issue to be considered, therefore, is
whether the Air Force’s actions involved regulatory viola-
tions. Sam Gonzales, Inc.--Recon., supra. We conclude that
the Alr Force did not violate any regulations, since its
actions were based on a determination that it was required

L.atter from Deputy Assistant Secretary of Defense
(Personnel Support, Families, and Education}) to Rep.
Lancaster, January 19, 1993, The letter added that priori-
ty under the regulations "is not dependent on whether the
cafeteria is an appropriated fund activity or

a nonappropriated fund activity."

12 B-250465.6 &t al.



i.l
to conduct the procurement in compliance with thc Randolph~
Sheppard Act and, as explained above, that assessment ‘was
correct. Consegquently, the agency’s declision concerning the
particular type of procurement to be used--whether 8(a) or
otherwise~-is not for our review, Sam Gonzales, Ing,--
Begon., sSupra.

The. pé%%esters;argﬁe ing the alternative that, even if~the
Randolph Sheppard‘AcEAgpplles to thislprocurcment, the ‘Small
Busines’@hct takes?” prEcndence ‘and” haSupriorlty over that
legislati According ‘to the protesters,*the Air Force s
determination ito procure food? services‘through the Randolph-
oheppard program 1mproperl ﬁinfringes on SBA's authority
(and;the¥Air Force!ss obl gation) to:setyaside ‘sich A
procurements for small bisiness. concerngﬁf We' concludo that,
with respect to- thlsﬁproéhrement, ‘the: Randclph—Sheppdrd”Act
is paramount and’takes precedence ove;ﬁSBA’s 8 (a) set-~aside
program. = The Randolph Sheppard Act requires that a ‘procure-
ment for, ‘a cafeteria: operatlon ‘bej conductod in' accord with
the statute. See-'20 U.S.C. 48 102gd)~3(e) That is, with
respect to a partidular: procurement, -if it is of a _type to
which the  Act applies, compllance wlth ‘the Act is mandatory.
On the other hand, asx explalned above,,tha SmalliBulin.ll
Act .does not require- that any’ particular procuremont ‘be
conducted through the 8(a) program.;. Conaequontly, there is
no merit to the contention that thefeet aside had to be
given priority over the Randolph—sheppard program in: the
conduct of this procurement. generally

Co,, Inc, et al,, B-185802; B-187235, Mar, 11, 1977, 77~1
CPD 9 184 (since procurements subject to Javits~Wagner-~0’Day
Act, 41 U,.S.C. § 48 (1988), are requited to be conducted
under that Act, that Act takes precedence over the Small
Business Act, the applicability of which to specific
procurements is discretionary with contractinq agencll

Finally, the protesters argue ‘that the - scope of the Koesler
requirement means- that no blind vendor will be able to
perform the contract in the manner contemplated by the'Act;
since there are’not enough blind licensees in Mississippi to
perform the contract, the contract will have to be performed
by a firm consisting primarily of sighted employees, con-
trary to the intent and purpose of the legislaticn to pro-
vide assistance to blind persons. The protester’s concerns
are apeculative and premature. Until proposals are
evaluated, there is no way of determining how a particular
offeror will propose to satisfy the contract requirements.

In this case, proposals have not even been submitted.

13 B~250465.6 ot al.
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Accordingly, the

Protester’s assertions will not be consig-
ered. See ing., B~240723,
Sept. 12, 19380, 90<2 cpp T 204,

The protests are denied,

e

Comptrolle féeneral
of the United Stateg
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